
IN THE COURT OF THE MUNSIFF NO.1 AT JORHAT

Misc(j) Case no-41/2017
Title Suit no- 32/2017                Date: 18.05.2018

Sri Moniram Bora & Others
......... Plaintiff/petitioners

Vs
Smti Arunima Gogoi & Others

......... Opposite party/ defendant

ORDER

Both the parties are represented. 

Perused the petition vide no. 1574/17 filed by the plaintiff/petitioner

u/o- XXXIX Rule 1 & 2, R/W- Section 151 CPC for grant of temporary

injunction.

Petitioner/  plaintiff’s  case  in  brief:  The  brief  facts  of  the

petitioner's  case  is  that  the  plaintiff/  petitioners  are  the  owners/

recorded pattadars of the suit land measuring 8 katha out of total land

measuring 2 Bigha 11 lochas covered by dag no. 946 and of pp no.

231 situated at Sarusarai mouza Bhatemora gaon under Jorhat West

Revenue  Circle,  Jorhat.  The  suit  land  is  ancestral  property  of  the

plaintiffs and plaintiffs have been paying the land revenue thereof. The

suit  land  is  purely  agricultural  land  and  the  plaintiffs  and  their

predecessors in interest have been possessing the suit land without

any kind of obstruction and resistance from any side. On 17.03.2016

plaintiff no.1 & 2 comes to know that defendants unitedly trespassed

into  the  suit  land  they  fenced  the  land  with  bamboo  fencing  and

attempted to take forceful and illegal possession of the suit land. On

17.03.2016  when  the  plaintiffs  went  to  the  defendants  house  and

objected  and  asked  the  defendants  about  the  illegal  trespass,  the

defendants  threatened  the  plaintiffs  with  dire  consequences.  On

19.03.2016 the defendant no.1 issued two legal notices to the plaintiffs

wherein it is claimed that plaintiff no.1 and the deceased father of the

defendants Late Dewram Gogoi executed a kuctha deed of agreement

for sale of the suit land in total consideration of Rs. 42,000/- only. In
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both the legal notices defendant no.1 mentioned the wrong PP no. i.e.

90 & 30 and have not mentioned any dag no. and defendant no. 1

have  not  mentioned  the  proper  schedule  of  the  suit  land.  On

30.03.2016 the plaintiff  no.1 & 2 replied to the legal  notice  of  the

defendant through their lawyer. The contention of the plaintiff is that

defendants  are  trespasser  to  the  suit  land  and  they  are  illegally

possessing the suit  land.  After  this  situation plaintiff  communicated

several times with the defendants to vacate the illegal possession of

the suit land but they refused to vacate the same. Hence this case. 

Notice was issued to the opposite party and after due service of

summons the opposite party appeared and contested the case by filing

written objection. 

Opposite party/ Defendant’s case in brief: The opposite parties

in their written objection contends that they are in possession of the

suit  land  by  erecting  bamboo  fencing  around  it.  The  petitioners

allegedly came to know about this fact of possession on 17.03.2016. In

fact  the  defendants  have  been  possessing  the  suit  land  since

01.07.1991 by cultivating the same without any interruption. Grant of

injunction is an equitable relief. The plaintiff petitioners have kept quite

for  more  than  one  year  from  the  alleged  dispossession.  They  are

therefore not entitled to an order of temporary injunction particularly

when there is a plea of adverse possession. Hence the petition may be

dismissed. 

I have already heard the submissions of the learned advocate for

both the parties. 

Let me examine the contention of the parties on the basis of three

golden principles for granting temporary injunction.

Prima  facie  case:  Explaining  the  ambit  and  scope  of  the

connotation prima facie case in Murtin Burn Ltd. Vs R N Benarjee,

the Hon’ble Supreme court observed that “A prima facie case does not

mean a case proved to the hilt but a case which can be said to be

established if the evidence which is led in support of the same were

believed. While determining whether a prima facie case is made out

the relevant consideration is whether on the evidence led was possible

to arrive at the conclusion in question and whether that was the only
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conclusion which could be arrived at on that evidence.”  In the instant

case, from the submission of the petitioners it is learnt that they are

the  recorded  pattadar  of  the  suit  land  and  they  are  paying  land

revenue thereof. This fact is not denied by the opposite parties in their

written objection. On 19.03.2016 the defendant no.1 issued two legal

notices to the plaintiffs wherein it is claimed that plaintiff no.1 and the

deceased father  of  the defendants  Late  Dewram Gogoi  executed  a

kuctha  deed  of  agreement  for  sale  of  the  suit  land  in  total

consideration of Rs. 42,000/- only. In the said legal notice the pp no. of

the suit land is mentioned as 90 & 30 and there is no mention of dag

no. But, the in the present case dag no. is 946 and patta no. is 231

which is different from the land as mentioned in the legal notice. In

view of the above, there is strong prima facie case in favour of the

plaintiff. 

Balance of convenience: Balance of convenience implies that the

comparative mischief, hardship or inconvenience which is likely to be

caused to the applicant by refusing the injunction will be greater than

that which is likely to be caused to the opposite party by granting it.

On careful perusal of the petition and the written objection thereof and

having heard the submissions there is no doubt that the suit land is a

purely agricultural land. The contention of the petitioner is that the suit

land is their ancestral property, they are the recorded pattadar, they

are paying land revenue for the suit land and defendants lave illegally

trespassed into the suit land and took possession thereof. On the other

hand  the  contention  of  the  defendant  is  that  they  have  been

possessing  the  suit  land  since  01.07.1991  by  cultivating  the  same

without any interruption. It is not averred in the written objection by

the opposite parties  that how and what  capacity  they acquired the

possession  over  the suit  land.  The  defendants  could  not  satisfy  on

record that they are not in illegal possession over the suit land. Hence,

the  balance  of  convenience  is  decided  in  favour  of  the

plaintiff/petitioner because if injunction is not granted more hardship

and mischief will  be suffered by the plaintiff/petitioner than what is

likely to be caused to the opposite party.

Irreparable  injury:  Irreparable  injury  is  the  loss  caused  to  the

petitioner  which  can  not  be  compensated  in  terms  of  pecuniary
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damages and that there is no other remedy open to him by which he

can protect himself from the consequences of apprehended injury. As

discussed  above,  the  suit  land  is  the  ancestral  property  of  the

petitioner/  plaintiff  and  the  same  is  in  possession  of  the  opposite

parties  and  that  came  to  the  knowledge  of  the  petitioner  on

17.03.2016  and  thereafter  they  are  making  all  efforts  possible  to

recover the possession of the suit land and in such a situation if the

suit land is not preserved, the petitioner would suffer irreparable loss.

Hence the irreparable injury is decided in favour of the petitioner.

Situated thus, all the three golden principles of temporary injunction

have been satisfied by the petitioner and in my opinion this is a fit

case to grant temporary injunction.

Accordingly, the instant petition filed by the plaintiff/petitioner for

grant of temporary injunction is allowed. 

The opposite party/ their workmen/ agents and any other persons

claiming through them are restrained from entering into the suit land,

digging pond, raising any kind of construction thereon which may be

impair the suit land for cultivation and to use the petitioner till disposal

of the main suit

The Misc (j) case is accordingly disposed of on contest. 

Munsiff no.1, Jorhat
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